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—oreword

Gerald J. Rip
The Honourable Chief Justice, Tax Court of Canada

Litigation of tax disputes may vary from country to country but the
common goal is the same: to put finality to a tax dispute between the
Government and a taxpayer. Tax litigation, unlike most other litigation, puts
the resources of a state against the means of a taxpayer and the taxpayer’s
means may be very modest or quite substantial. But in all cases, the
procedures in litigation should serve to put the parties in equal balance. Tax
Litigation is a successful effort to describe how several countries attain equal
balance between tax litigants.

Tax procedure is an evolving process. A country’s tax litigation procedures
are influenced by the country’s legal, social and economic history and
development.

A lawyer with clients residing or carrying on business in a foreign
country will want an authoritative and readable text to understand the
often different tax litigation process in a foreign country if called upon by a
client. Tax Litigation is the tool that will serve the tax professional in giving
immediate first aid assistance to a client who has a tax problem in another
jurisdiction before consulting with a lawyer in that country. The book is
timely given the international conduct of business places the shadow of tax
collectors over even the simplest transaction in a foreign country.

Leading tax lawyers from 29 countries have joined in contributing to
Tax Litigation, each providing a clear, concise and full description of the tax
litigation process in their country. The reader will learn of processes in both
the civil and criminal areas of tax litigation.

Tax Litigation comprises 29 chapters, one for each country represented
in the book. Each chapter is divided into sections that permit the reader to
zero in on what may be his or her interest at the moment: an overview, the
pre-court process that includes possible resolution of the dispute before trial,
the trial process in first instance: the trial itself and whether it emphasises
the examination and cross-examination of witnesses or the review of the
documentary evidence that was before the tax officials, for example; how
evidence may vary in a civil trial or a criminal trial; expert witness evidence
that may include new procedures such as ‘hot-tubbing’!; are argument and
submissions to the court or tribunal in writing only or orally?; the decision;
what must the trier consider; the burning issue of costs and expenses of

! This practice is also sometimes referred to by the less flamboyant label ‘concurrent evidence’. In
short, ‘hot-tubbing’ describes the process where in a complex, technical trial expert witnesses confer
with one another before the hearing in order to narrow the issues and identify the points on which
their views differ or testify together in court on a panel rather than one expert testifying after another
on the witness stand.
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going to trial; appeals from judgment of the decision in the appeal in first
instance and an optional discussion of ‘hot’areas of tax interest in the
country, such as tax evasion, transfer pricing and anti-avoidance rules.

At times the reader will recognise procedures in another country that
are quite similar to those he or she is familiar with. At other times the
reader will be quite surprised at the differences: the arena where the tax
appeal is heard may be a specialised court dealing only with tax matters,

a general court of law where a judge may hear a motor vehicle accident

in the morning and a tax appeal during the afternoon, or a tribunal or
administrative board; the person presiding at the trial may or may not be a
judge or a person trained in tax law; some countries may prefer documentary
over oral evidence and others the opposite; the burden of proof may vary
from country to country; the decision maker may be required to provide
detailed reasons for the decision in some jurisdictions, while a few simple
sentences may suffice elsewhere. All this and more serve to fascinate the tax
professional who has an interest in litigation.

It will not only be tax practitioners who will realise the value of Tax
Litigation but so will judges, court administrators and even officials of
taxation agencies: Tax Litigation offers them an inexpensive opportunity
to compare domestic practice and procedure to those of other countries
and perhaps readers in position to do so may want to consider adopting
processes from other countries in the continuing evolution of their country’s
tax litigation process.

The 29 authors and co-authors and the editors of Tax Litigation have
provided a valued service to the international tax community and I wish to
thank them for the time and energy they have invested in this project.

Gerald J. Rip
August 2013
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~rotace

David W. Chodikoff Partner, Miller Thomson LLP

In October 2012, I attended the annual conference of the International Bar
Association in Dublin, Ireland. The conference was held at the relatively new
conference centre in downtown Dublin. From this visitor’s point of view, the
centre is a beautiful building. Upon entering the conference centre, the first
thing you could not help but to encounter was the Thomson Reuters booth.
As the saying goes, this booth was ‘front and centre’. There were bookcases
tull of Thomson Reuters’ published works. As I examined the books on
display, it was not long before a series of books caught my eye. The series
entitled ‘The European Lawyer Reference Series’ had plenty of titles ranging
from Arbitration World to Gaming Law to Private Client Tax. Each book was
a jurisdictional comparison of a particular subject. I was impressed by the
concept and the titles that were covered by the series.

One of the Thomson Reuters people working at the booth was Katie
Burrington. I made some enquiries about the series. ‘Yes’, Katie explained:
‘the General Editor is responsible for designing the template that every
participating law firm follows’. Katie told me that the General Editor was also
responsible for the recruitment of the participating law firms. My interest
was palpable. I asked Katie if there was a book in the series on the subject of
tax litigation. ‘No’, she replied. ‘Would Thomson Reuters be interested in a
book on the subject for the series?’ I asked. ‘Yes’, replied Katie. It was then
that I said: ‘I am your man!’

I had only two conditions. First, this book had to cover both the common
law/civil code context of tax litigation and it also had to cover the criminal
side or the defence of tax prosecutions and related offences. The second
condition was that I could not commence the project until 2013. Katie said
‘no problem’ to these two conditions.

This book project started in earnest in February of 2013. It is fair to
say that it is a remarkable achievement by any measure to have a book of
this nature and quality reach the global market in such a short period of
time. The credit goes to so many people and they are recognised in the
acknowledgment.

In this book, there are 29 chapters. Twenty-nine leading law firms in
the field of tax litigation provide their respective analysis of the process
and procedure for challenging tax assessments and authorities within their
respective country. The approach for each chapter has been standardised.
The contributors have provided an overview of both the common law/civil
code context of tax litigation and the defence of tax prosecutions and related
offences. Because of this defined structure, this book is arguably unique
in the tax publishing world. Each contributor has attempted to canvass
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the following topics within their jurisdiction: significant subjects of tax
litigation, the pre-court process, the trial process, documentary evidence,
witness evidence, expert evidence, argument, the decision, costs, appeals
and hot areas of interest.

It is our collective wish that readers and users of this book find it a useful
source of information regarding the subject of tax litigation around the
globe.

David W. Chodikoff
August 2013
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AUStra

BMA Brandstatter Rechtsanwalte GmbH
Dr Jurgen Brandstatter & Victoria Rosengren, LL.M.

1. OVERVIEW

The publication of this book comes at a time where Austria is facing basic
reform of its administrative procedural law. As Austrian taxes are part of
public administration, the process of tax litigation will be affected. Starting
1 January, 2014, new administrative trial courts will start hearing tax cases,
which until now were only dealt with by the Unabhdngige Finanzsenat
(Independent Finance Senate, independent administrative bodies

entitled to hear tax cases). The newly-created Federal Court of Finance
(Bundesfinanzgericht) will take over all pending cases from the Unabhdngige
Finanzsenat. One can challenge a tax assessment up to three times, with the
first being within the Internal Revenue Service (the IRS), and then followed
by two court appearances.

Public institutions in Austria raise money in different formats. Tax law
knows three kinds. ‘“Taxes’, in a narrow sense, comprise payments made
to government entities where the taxpayer does not receive a service in
return. The term ‘fees’ covers those payments charged to somebody who
has a special interest in the establishment and the up keeping of a public
institution. ‘Dues’ are public charges requested from citizens for making
direct use of the services of an administrative body.

This publication only covers taxes, and is based on the legal environment
in Austria that will be in place as of 1 January, 2014. The most significant
taxes, such as personal income tax, corporate income tax and turnover
tax (also known as value added tax or sales tax), will form the basis of this
analysis.

1.1 Significant subjects of tax litigation

1.1.1 Residency

There are many contentious points that give rise to tax litigation in Austria.
However, the most contested issue is a question of whether a specific
individual or company is subject to Austrian taxation at all.

Section 1 of Einkommensteuergesetz (Austrian Federal Income Tax Code,
abbreviated as EStG) distinguishes between unlimited and limited tax
liability. Individuals who are resident or have a habitual abode in Austria are
subject to unlimited tax liability, and are taxed on all worldwide sources of
income. Natural persons who do not have their residence nor their habitual
abode in Austria are only subject to limited tax liability. Therefore, they are
only taxed on income originating in Austria. In these cases, double taxation
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treaties have to be taken into consideration (see Annex at the end for a list of
all Austrian double taxation treaties).

For tax purposes, a natural person has his or her residence in Austria if he
or she maintains and uses a place of residence in Austria.! In a marriage, this
will generally be the marital home.> The place of residence does not have
to be constantly occupied, but there must be the opportunity to access or
make use of it.> Working abroad or frequent visits abroad do not exclude a
domicile from being a residence and several places of residency are possible.*
A temporary stay in Austria does not give rise to residency status.> Whether
a place is actually a person’s residence has to be determined according to the
facts in question.® However, in cases where a person’s regular stay in Austria
exceeds six months, he or she is subject to unlimited tax liability, regardless
of the factual circumstances.”

According to Section 1, Paragraph 2 and 3 of Korperschaftsteuergesetz
(Austrian Corporate Income Tax Code, abbreviated as KStG), legal entities are
subject to unlimited taxation with regard to their worldwide income if they
have their seat or place of management in Austria. In many cases, counsel
must therefore determine where the decision-making process actually takes
place. According to prevailing case law, a place of management is assumed to
be where high level executives are situated, ie, where the management board
makes necessary decisions for the company.® On the other hand, the seat of
a company is the place determined by statute, agreement, by-laws and the
other governing documents.

An important issue in corporate tax law is group taxation, which is
regulated under section 9f of KStG. Group taxation takes legally independent
companies belonging to a group, and regards them as a single unit for tax
purposes, with the result that profits and losses are compensated within the
group. The main principle of the group taxation system is that it applies to
domestic and foreign companies. In the case of an Austrian parent company
and an Austrian subsidiary, the scheme provides for the attribution of 100
per cent of the losses/profits of a domestic group member to the group
parent, even if participation is lower. In the case of an Austrian parent
company and a foreign subsidiary, foreign losses are attributable to the
parent company according to the percentage of participation.’

According to Section 2 of Umsatzsteuergesetz (Value Added Tax Code,
abbreviated as UStG), Business enterprises which have their seat, habitual
abode or place of production in Austria are liable for value added tax on
goods and services under Section 1 of the UStG. The reverse charge principle
may apply to foreign companies, where tax liability for goods and services
can be passed on to the Austrian recipient.

Section 26 Paragraph 1 BAO

VwGH, 19.12.2006, 2005/15/0127

VwGH, 23.02.2010, 2007/15/0292

VwGH, 03.06.2003, 99/15/0104

VWGH, 14.11.1996, 94/16/0033

VWGH, 26.11.1991, 91/14/0041

Section 26 Paragraph 2 BAO

VwGH, 24.05.2012, 2008/15/0211

For details see Section 9f KStG and the corporate income tax directive by the Federal Ministry of Finance, GZ BMF-
010216/0009-V1/6/2013

oo e w o
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1.2 Identification of legislative framework

The legal foundation for the imposition of taxes, the definition of
income, and the tax rate are found in the Austrian Income Tax Code,
Einkommensteuergesetz 1988 (EStG), BGBI 1988/400 in its current version,
the Corporate Income Tax Code, Kdrperschaftsteuergesetz 1988 (KStG), BGBI
1988/401 in its current version, and the Sales Tax Code, Umsatzsteuergesetz
1994 (UStG), BGBI 1994/663 in its current version.

Procedural questions regarding tax liability, as well as legal remedies
against a tax assessment, may be found in the Austrian Federal Fiscal Code,
Bundesabgabenordnung (BAO), BGBI 1991/194 in its current version, the Code
Governing Fiscal Executions, Abgabenexekutionsordnung, BGB1 1949/104
in its current version, the new Law Governing Administrative Courts,
Verwaltungsgerichtsbarkeits-Ausfiihrungsgesetz 2013, BGB1 1 33/2013, and the
new Law Governing the Fiscal Courts, Finanzverwaltungsgerichtsbarkeitsgesetz
2012, BGBI I 14/2013.

1.2.1 Common law and/or Civil Code context

Austria is a civil law country. This means that substantive law on tax, as well
as procedural law, is governed by the spirit and structure of a civil law country.
However, case law is also starting to play a role. This is due to the European
Union’s strong emphasis on case law, which eventually becomes national law
through treaties, and also to its application on existing legal practice.

1.2.2 Tax evasion and other criminal tax offences

Tax evasion is a criminal offence in Austria, whether it is intentional or
negligent. It is prosecuted by the criminal courts, but also by the IRS in
minor cases (see below). The criminality of tax evasion is founded in the
Austrian Criminal Code for Fiscal Matters, Finanzstrafgesetz (FinStrG), BGBI
1958/129 in its current version, and secondarily by the Criminal Code,
Strafgesetzbuch, (StGB), BGBIL. 1974, 60 in its current version.

Counsel advising clients always have to consider one of the most import
areas of criminal tax evasion, the possibility to make a voluntary disclosure
of tax evasion pursuant to Section 29 of the FinStrG. Voluntary disclosure
is a complete exemption, and therefore, according to Austria’s Supreme
Court, ObersterGerichtshof'® and the Administrative Court of Appeals,
Verwaltungsgerichthof!!, is applied only in narrow circumstances. No specific
form or statement is required for disclosure'?, nevertheless, merely admitting
to tax evasion when one is questioned is not sufficient.'® In determining
whether disclosure has been sufficient, one has to look at what would have
been required originally to determine the taxes due. It is insufficient to
merely give the authorities the opportunity to determine the basis for raising
taxes! and then to bring up disclosure. There are many situations where
disclosure has been ‘too late’:

e when authorities have already initiated investigative steps under Section
10 OGH, 28.02.1985, 12 Os 169/84

1 VwGH, 27.02.2002, 2001/13/0297

12 VwGH, 14.04.1993, 92/13/0278

¥ OGH, 10.09.2002, 14 Os 6/02

14 UFS, 10.12.2009, FSRV/0048-L/09

EUROPEAN LAWYER REFERENCE SERIES 27



Austria

14 paragraph 3 of the FinStrG with regard to anybody involved in an
evasion, regardless whether the person making the disclosure was aware
of it. This is only the case if the specific tax evasion is public, so that it
might not be confused with another file;"s or

e when all or some elements of the crime have been discovered at the
time of disclosure and the taxpayer was aware of the discovery;!¢ or

e where in cases the tax authority has already requested access to the
accounting records, ordered an inspection by customs, requested access
to customs documentation, or started the external audit process and
disclosure is not made at the commencement of such investigations.
Therefore, if disclosure is made before the tax authority requests
accounting records, files etc., then it has been made in a timely
manner.'”

The degree of disclosure and possibility of disclosure must be determined
on the facts. Even if given too late, disclosure might still lead to partial
immunity or be considered for sentencing purposes.!®

2. THE PRE-COURT PROCESS
2.1 Common law and/or Civil Code: assessments, reassessments and
administrative determinations
The Federal Ministry for Finance is responsible for raising the federal taxes
of personal and corporate income tax, as well as sales tax. Collection is done
through the IRS. The applicable IRS Office is determined by the residency of
the individual or the seat of the company (the details are regulated in the
Revenue Administration Code, Abgabenverwaltungsorganisationsgesetz). The
taxpayer has the duty to make tax declarations to the responsible tax office
at the time determined by law.!” The IRS has established a web-based system
(Finanz-Online) where the taxpayer may make his tax declaration online or
access his tax file. The taxpayer may file his declaration himself, through his
lawyer, or accountant.

The determination of tax liability has to be done ex officio.?° The kind
of evidence used by the IRS, and which may be offered by the taxpayer, is
not limited, and the IRS cannot restrict its assessment of the evidence.?! In
principle, this means that different forms of evidence carry the same weight
and that there are no specific governing rules. Rules of probability may
be considered,?* and the taxpayer has a right to be heard.?® However, the
taxpayer has to provide evidence to establish the facts (‘duty to cooperate’)*,
and is also subject to the duty of disclosure and truthfulness.?

The IRS has to admit all evidence, including evidence submitted by

s OGH, 25.08.2011 13 Os 26/11i; as well as VWGH, 24.09.2007, 2007/15/0094
16 VwGH, 16.03.1995, 95/16/0065

7 VwGH, 15.12.1998, 93/14/0178

s OGH, 14.10.1997, 11 Os 51/97

19 Sections 133, 134 BAO

20 Section 115 BAO

21 Section 167 Paragraph 2 BAO

22 UFS, 19.10.2005; ZRV/0148-Z3K/04
23 Section 115 Paragraph 2 BAO

2 Section 115 BAO

25 Section 119 BAO
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a party.?® It is entitled to request information with regard to facts and
circumstances leading to tax liability, and everyone has a duty to provide
such information. The taxpayer himself may be questioned, which in
corporate income tax scenarios, is the responsible person of the legal
entity.”” Witnesses may claim the right to remain silent,?® or otherwise may
be questioned under oath.?’ In order to determine taxes, the IRS may request
access to company books and records, which every company is required

to keep.*® There is no ‘fruit of the poisonous tree doctrine’ and illegally
obtained evidence is not necessarily prohibited.3!

Banking secrecy, as regulated under Section 38 of the Austrian Banking
Code, Bankwesengesetz (BWG), protects the taxpayer from inquiries by tax
authorities. However, banking secrecy no longer applies if the account
holder is charged with an intentional fiscal crime.** This entitles the
IRS to make inquiries at the bank where the person or company under
investigation might have an account.

Procedures in front of the IRS are non-public and the principle of tax
secrecy has to be observed.** A violation is punishable by up to three years
in prison (Section 310 Strafgesetzbuch, abbreviated as StGB). The procedure
is mainly conducted in writing and the IRS and the taxpayer are each
responsible for their own costs.?* As far as taxes cannot be calculated, due to
objective reasons, the IRS may estimate taxes.*® This may be done for all or
part of the taxes due.*® The goal is to estimate taxes as closely as possible on
the factual basis®” without imposing punitive costs.3®

The procedure at the IRS ends with the issuance of a tax bill
(Steuerbescheid), but may be challenged with a complaint (named a
Bescheidbeschwerde according to Section 243 BAO). The complaint must be
filed within one month at the competent office,* but time extensions can
be granted repeatedly. The complaint does not suspend the original tax bill
and IRS may therefore still demand payment.** However, a request to have
payment suspended may be made. After considering the case, the IRS must
come to a preliminary decision with regard to the legality of the tax bill.*!
It does not have to pass a preliminary decision if it submits the case to the
Federal Court of Finance (Bundesfinanzgericht) within three months.*

Even before a taxpayer files a tax declaration, he may request an advanced
ruling from the IRS (Auskunftsbescheid) about questions of his potential tax
liability with regard to corporate reorganisation, corporate tax groups and

2 Section 183 Paragraph 3 BAO

27 Section 143 BAO

2 Section 171 BAO

2 Section 175 BAO

30 Section 163f BAO

3 VwGH, 25.11.1992, 91/13/0030

3 Section 38 Paragraph 2 BWG

3 Section 48a BAO

3 Section 313 BAO

3 Section 184 BAO

36 VwGH, 31.07.2012, 2009/13/0052
¥ VwGH, 28.06.2012, 2009/15/0201
3 VwGH, 11.12.1987, 86/17/0101

39 Section 245 BAO; Section 249 BAO
40 Section 254 BAO

4 Section 262 BAO

4 Section 262 Paragraph 2 BAO
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transfer pricing.* The taxpayer must outline the specific facts he wishes to
rely on, and the advance ruling will only apply to the specific scenario.*

2.1.1 Resolving disputes before court

A preliminary decision may be challenged by submitting an appeal to

the Bundesfinanzgericht within one month.* When appealing to the
Bundesfinanzgericht, there is no restriction on new pleadings or new
evidence.*¢ Oral hearings will be performed only if requested by a party or
seen as necessary by the court.*” If held, the hearings are public unless the
parties request otherwise.*® The Bundesfinanzgericht makes its ruling in the
form of Erkenntnis or Beschluss. A Beschluss, according to Section 278 BAO, is
passed if the court does not make a decision with regard to the merits of the
case, and an Erkenntnis is passed with regard to substantive law.* The court
may replace the findings of the IRS, as well as the reasons, and thus amend
the tax bill as it sees fit or reject the appeal as being without merit. If the
tax bill is revoked, the tax assessment must start over again (Paragraph 2).
However, the IRS is bound by the legal view expressed in the decision of the
Bundesfinanzgericht (Paragraph 3).

The IRS has to use all means at its disposal to comply with the ruling by
the Bundesfinanzgericht.* If the taxpayer has objections against the actual
means applied by the IRS, he may file a Mafinahmenbeschwerde, which targets
the methods used by the IRS.5!

If at any point of the procedure the IRS does not act at all, the taxpayer
may file for a notice of delay (Sdumnisbeschwerde) at the Bundesfinanzgericht.>*

2.1.2 The criminal context — elements of the offence (laying of the charge)
The general principles of Austrian criminal law also apply to criminal fiscal
proceedings according to the Finanzstrafgesetz. These are:
e no penalty without law;*
e culpability;**
e intent, negligence;®
e error;*®
e duress;®’
e perpetrator, associate’®
e attempt.®®
Only offences committed in Austria may be prosecuted.® This is the case

4 Section 118 BAO

4 Section 118 Paragraph 7 BAO
4 Section 264 BAO

4 Section 270 BAO

4 Section 274 BAO

4 Section 275 Paragraph 3 BAO
4 Section 279 BAO

50 Section 282 BAO

s1 Section 283 BAO

%2 Section 284 BAO

53 Section 4 FinStrG

st Sections 6,7 FinStrG

55 Section 8 FinStrG

6 Section 9 FinStrG

57 Section 10 FinStrG

%8 Section 11 FinStrG

% Section 13 FinStrG

% Section 5 FinStrG
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where the perpetrator acted or should have acted in Austria.

The main offences include: (intentional) tax fraud,® negligent tax
fraud® and fiscal misdemeanour.®® Intentional tax fraud is committed
by an intentional breach of the duty to notify, disclose and give truthful
information. The same applies for sales tax matters, or includes when tax
deductions are claimed but the deduction is used for a different purpose.
If committed negligently, this may be prosecuted according to Section 34
FinStrG. A fiscal misdemeanour is committed when taxes that the taxpayer
calculates himself are not paid in time, or if he obtains tax credit which he
has no right to (the latter mainly applies to sales taxes).

2.1.3 Early resolution (plea bargain)
Austria does not have a system where plea bargains are allowed but an
‘absolute suspension of sentence’ doctrine exists. If there is evidence of
an offence, discovered in the course of an investigation, the authorities
may increase the taxes determined by the investigation by 10 per cent.®*
The amount may not exceed €10,000 per year and €33,000 in total. The
taxpayer must accept this within 14 days and waive his right to an appeal.
This course of action is not available if criminal investigations are ongoing,
self-disclosure has occurred, or if the taxpayer has to be sentenced to avoid
future violations.®

Plea bargains during a trial are opposed due to the truth discovering purpose
of Austrian criminal proceedings.®® However, the judge may, in the course of
determining the trial schedule with the parties, advise the taxpayer to confess
and guarantee a lower sentence.®’ This is not considered a plea bargain.

3. THE TRIAL PROCESS: FROM COMMENCEMENT TO
JUDGMENT

3.1 The role of the trier of fact (judge)

The Bundesfinanzgericht passes its decisions either through a sole judge

or through a Senat (Section 12 Federal Fiscal Court Organizational Code,
Bundesfinanzgerichtsgesetz, abbreviated as BFGG). The Senat is composed
of two professional and two lay judges. A party may object to a judge by
claiming he or she is not impartial.®® He may also object by claiming that
disclosure to a lay judge would disclose trade secrets to the competition.®
Lay judges do not only conduct proceedings, but they are also responsible as
the trier of fact.

3.1.1 Commencing proceedings in the common law and/or civil court
systems
Proceedings at the Bundesfinanzgericht are commenced by the taxpayer,

61 Section 33 FinStrG

2 Section 34 FinStrG

% Section 49 FinStrG

¢ Section 30a FinStrG

% Section 30a Para 6 FinStrG

% VwGH, 29.04.2010, 2009/15/0030
7 OGH, 04.03.2010, 13 Os 1/10m

% Section 268 Paragraph 1 BAO

®  Section 268 Paragraph 2 BAO
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who has one month to file an appeal with a Bescheidbeschwerde.”® This has
to be done in writing”! but no reasons for the appeal need to be provided.”?
According to Section 265 BAO the appeal may also be filed by the IRS. The
Bescheidbeschwerde does not suspend the original tax bill unless requested
by the taxpayer.”® Suspension must be granted unless the appeal is without
merit.”*

3.1.2 The Government response

If the IRS files an appeal, it must include a filing report (Vorlagebericht),
detailing the facts, naming the evidence, and the agency’s reasoning.”’
The IRS has to inform the parties when the filing took place, send a copy
of the filing report,”® and send an index of the entire file to the parties.””
It also has to concurrently submit the entire file with the index to the
Bundesfinanzgericht.

3.1.3 The burden of proof

In procedures related to administrative appeals, it is up to the parties

to provide evidence favourable to their case. Only in cases where the
Bundesfinanzgericht has doubts justified by objective concerns, can the court
investigate the truth independently. This is based on the principle that all
taxpayers must receive the same treatment.”® The court is not restricted

to looking at issues raised in the appeal, but can look at the tax bill from
all possible angles.” To determine the facts, the court may conduct a
preliminary investigation by a revenue office,*® and may conduct a pre-trial
hearing with the parties.®! The taxpayer may also submit new evidence and
new pleadings until the conclusion of the final hearing.®

() Common law and/or Civil Code

The burden of proof is the same as in the preceding administrative
procedure. The court has a duty to discover the facts and the taxpayer has

a duty to cooperate. If this leads to facts that would justify a duty to pay
taxes, these facts have to be proven by the IRS.® The taxpayer in turn has to
provide proof for all facts, benefits, reductions, etc. that would decrease or
nullify his tax liability®* or reverse a legal presumption.®

(ii) Criminal cases
Fiscal criminal authorities have to determine the facts ex officio, and criminal

70 Section 264 BAO

7 compare section 85 BAO

72 VwGH, 28.11.1995, 93/16/0030

73 Section 212a BAO

74 Section 212 a BAO

75 Section 265 Paragraph 3 BAO

76 Section 265 Paragraph 4 BAO

77 Section 266 Paragraph 1 BAO

78 UFS, 08.09.2008 RV/1854-W/08, UFSjournal 2008, 19
7 VwGH,04.03.2987, 85/13/0195

80 Section 269 Paragraph 2 BAO

81 Section 269 Paragraph 3 BAO

82 compare VWGH, 21.5.1992, 88/17/216
8 VwGH,04.09.1986, 86/16/0114

8 VwGH, 28.02.1995, 95/14/0016

8 VwGH, 29.09.1992, 89/17/0181
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investigations are not bound by any determinations of facts made by the
IRS. When determining tax evasion, the presumption of innocence has to
be applied and since the authorities have the burden of proof, doubts are in
favour of the taxpayer.®® The prosecution has to provide proof with regard to
all elements of the offence,®” and is prohibited from using illegally obtained
evidence to the detriment of the taxpayer.®®

3.1.4 The trial timetable
There is no timetable that guides the length of litigation; therefore, the
duration of a given tax case depends on the complexity of the case.

3.2 The criminal process - how it begins

If the IRS gains knowledge of an offence in the course of its duties, it must
notify the competent authorities.®® However, it may refrain from notifying
the authorities if the offence is minor and there is no danger of far-reaching
consequences.” In order to start an investigation, there needs to be
sufficient grounds to suggest that an individual is potentially evading taxes.
This conclusion may only be drawn on the basis of facts.”’ The criminal
investigations must be filed,’” naming the relevant statutory provision.”
Moreover, the taxpayer must be given the opportunity to exculpate
himself.”* What follows next is the procedure described in the chart below:

Misdemeanor, Section 49 FinStrG | | Tax Fraud, Sections 33, 34 FinStrG |

|

Negligence

’ >EURO 100.000 ‘

- EURO 33.000 - >EURO
‘ < EURO 33.000 | 100,000 100.000
Sole Official or Senat L
(if requested) | Senat (Agency) | | Criminal Court |

1T d 1L

Criminal Court
Federal Court of Finance (Bundesfinanzgericht) of Appeal
Supreme
Administrative Court of Appeals (Verwaltungsgerichtshof) Court
Constitutional Court (Verfassungsgerichtshof) (Oberster
Gerichtshof)

8 VwGH, 28.06.2012, 2009/16/0076;VWGH, 04.03.1999, 98/16/0389
8 VwGH, 17.10.2012, 2009/16/0190

8 Section 98 Paragraph 4 FinStrG

8 Section 80 FinStrG

% Section 25 Paragraph 2 FinStrG

1 VwGH, 17.09.1992, 91/16/0099

%2 Section 83 FinStrG

% Section 117 FinStrG

9 Section 116 FinStrG
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4. DOCUMENTARY EVIDENCE

4.1 Pre-trial exchange of documentary evidence

As already mentioned, the taxpayer has a duty to cooperate. For instance,

in cases where he has a number of cross-border transactions, he must be

able to document his business relations if authorities request him to do so.”
The duty of disclosure, truthfulness, and notification® is not restricted by
the general prohibition against self-incrimination, if the illegal activities do
not constitute an offence.”” The parties have the right to access the fiscal
files,”® which includes the right to make copies.” The right of access does not
include internal memos or documents incriminating third parties.

4.1.1 Examinations for discovery before trial

Austria does not have a formal discovery process. As stated, the taxpayer
has the right to access the files,'® and may, in preparation of the ensuing
proceedings, request to submit new evidence and new pleadings.!*! The IRS
may request the taxpayer to submit further documents and name additional
witnesses.!?

4.1.2 Special rules: special considerations
As previously pointed out, the IRS has to make inquiries ex officio (lawfulness
of the administration etc.) and the taxpayer has a duty to cooperate.

4.2 Criminal context: disclosure

Austrian criminal procedure does not have a discovery process. In criminal
procedures, all evidence is equal and unrestricted, and the court is free in
weighing the evidence.'® The court also has to give the parties access to files
and the opportunity to make copies if needed.!® If access is denied, this may
only be challenged with the final decision.!”® The authorities have extensive
powers under Section 99 FinStrG, for example, the right to call witnesses
and third parties. Except in unusual circumstances, the taxpayer has the
right to be present when evidence is gathered.'* In a criminal procedure,
the taxpayer does not have the duty to disclose and tell the truth. The
taxpayer is protected from answering questions and is protected from self-
incrimination.’

4.2.1 Special considerations

In cases where the criminal proceedings are based on a prior administrative
proceeding, the protection against self-incrimination of Section 84 FinStrG
will have very little effect.

% VwGH, 01.06.2006, 2004/15/0066
% Section 119 BAO

7 OGH, 29.08.2000, 14 Os 33/00

% Section 90 BAO

% VwGH, 12.01.1971, 386/70

100 Section 90 BAO

101 Section 280 BAO

102 Section 119 BAO

103 Section 98 FinStrG

104 Section 79 FinStrG

105 VwGH, 19.03.2003, 2000/16/0064
1% Section 78 FinStrG

107 Section 84 FinStrG
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5. WITNESS EVIDENCE

5.1 Common law and/or Civil Code: trial considerations

In tax litigation there is no right to a lineup or to cross-examine a
witness.!®® The judge may base his ruling only on evidence which he has
gathered himself, and also does not have to hear new witnesses.!” The
Bundesfinanzgericht may therefore base its ruling on evidence solely gathered
by the IRS.

5.1.1 Witness preparation

A witness should be prepared by counsel before the trial begins. Counsel
can ensure that the witness knows the facts of the case and, if necessary, can
produce the required documentation. If a witness can support a taxpayer’s
legal point of view, counsel may request his testimony. It is the taxpayer’s
duty to make former business partners and other witnesses living abroad to
appear in court.!?

5.2 Criminal context — hearsay evidence

Austrian criminal law has no prohibition against hearsay evidence.!'! Courts
will give such hearsay evidence the respective significance, as it is treated
very cautiously, and only used if no other evidence is available.''?

6. EXPERT EVIDENCE

6.1 Common law and/or Civil Code - the expert report

Apart from the cases where administrative regulation requires the
consultation of an expert, the court has to request an expert’s analysis or
report if the court cannot discover the truth using its own expertise.!'* The
court may appoint anyone who is registered or who practices the required
science, art, business, or has a licence to do so.!™ The parties may not
claim an error of procedure if the court has the experience or expertise to
determine the facts without an expert.!'s

6.1.1 Expert evidence at trial

The parties can challenge an expert’s opinion with their own private

expert opinion if it deals with the same methods conducted by the public
expert.!’® The determination of facts cannot be done by an expert, and is the
responsibility of the administrative body or court.!’

6.2 Criminal context - the expert
When an expert is called in, the court has to appoint him or her to the
required area of expertise.!'® As in purely administrative or fiscal cases,

108 VwGH, 31.03.2011, 2009/15/0199

19 compare VwGH, 31.03.2011,2009/15/0199
1o yVwGH, 22.04.2009, 2004/15/0144

1 prevailing case law: OGH, 11.02.1970, 12 Os 177/69; last OGH, 05.10.2004, 14 Os 107/04
12 OGH, 14.02.2001, 7 Ob 301/00s

113 Section 177 BAO

14 VwGH, 21.02.2007, 2003/06/0083

s VwGH, 14.12.2011, 2010/17/0167

16 VwGH, 05.11.2009, 2009/16/0169

17 VwGH, 08.06.1994, 92/13/0155

118 Section 109 FinStrG
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an expert has to be appointed if the court does not have the experience
or expertise to gather the evidence. In cases where the court does have
enough expertise, the appointment of an expert is unnecessary.!*®

6.2.1 Special considerations

The ObersterGerichtshof has recently confirmed that the use of private experts
is contrary to the concept of fiscal criminal law. The selection of an expert
is up to the court and the purpose of private experts is to inform the parties
and their counsel. Hence, there is no statutory basis which would allow
these ‘private reports’ to be included in the court files (section 258 Abs 1 of
the Criminal Procedure Code, Strafprozessordnung (StPO)). If a private report
is included in the file, the finding may be questionable.!* Drawing factual
conclusions is left to court appointed experts. Since procedural law only
knows court appointed experts, private experts are considered to be mere
witnesses.!?!

7. ARGUMENT

7.1 Common law and/or Civil Code: closing the case

Austrian civil law does not know anything like the Anglo-American final
or closing argument. The parties are free to summarise their case before the
judge closes but there is no official requirement to do so.

7.2 Criminal context - closing the case

In criminal proceedings the defendant always has the right of ‘the last
word’ (section 130 FinStrG, section 255 StPO) where he can summarise the
arguments for his case and even request the taking of new evidence.

8. THE DECISION

8.1 Common law and/or Civil Code context

The court’s decision may grant the appeal, turn down the appeal, change

the original tax bill or overturn the tax bill. The decision has to contain the
reasons in order to make judicial review by the Verwaltungsgerichtshof and
the Verfassungsgerichtshof possible. The decision may also contain a reformatio
in peius.'?*

8.2 Criminal context

The necessary elements of the decision are regulated in Section 137 FinStrG.
It is essential that it contains a verdict, reasons, and instructions on the right
to appeal.

9. COSTS
9.1 Common law and/or Civil Code
The parties have to bear their own costs.!?? If a proceeding is found to

19 VwGH, 25.10.1995, 93/15/0119

120 Section 281 para 1 ciff 5a StPO

21 OGH, 17.02.2011, 13 Os 12/10d; OGH, 14.01.2004, 13 Os 170/03; OGH, 26.09.2001, 13 Os 34/01
122 Section 279 Paragraph 1 BAO

123 Section 313 BAO
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be entirely without merit, there is a possibility to sue the governmental
authority for damages.

9.2 Criminal context

The taxpayer has to bear part of the costs if found guilty.'** It is composed

of a lump sum of no more than €500. The calculation is as follows: 10 per
cent of the fine, and in the case of prison sentences, €5 for each day of
imprisonment. The costs incurred by the court for the taking of evidence,

as well as the costs for seizures, custody, confinement etc are also included.
No costs are due if there is no sentence, or if only a warning is issued.'* The
parties have to pay costs for their attorneys unless counsel was appointed for
them by the court.!?¢

10. APPEALS

10.1 Common law and/or Civil Code - the right to appeal

The decision may finally be appealed to the Verwaltungsgerichtshof, if it
requires the clarification of a point of law, in particular, if the tax bill follows
a different reasoning than prevailing case law, if there is no case law, or if
case law is contradictory.!?” In its decision, the Bundesfinanzgericht must make
a pronouncement as to whether the case may be appealed, and if not, the
appeal has to show that the Bundesfinanzgericht was wrong in not allowing
the appeal. The IRS may also file for an appeal.!?

10.1.1 Basic procedure to appeal

The appeal to the Verwaltungsgerichtshof has to name the tax bill in question,
the competent tax office responsible for the tax bill, the facts and the legal
provisions which the appellant assumes to have been violated, the request
for legal remedy, and facts supporting a finding that the appeal is not time
barred (section 28 of the Administrative Court of Appeals Procedure Code,
Verwaltungsgerichtshofgesetz, abbreviated as VwGG).

The period of time for an appeal to the Verwaltungsgerichtshof is six
weeks.'?? Decisions where the fine is no more than €750 and no prison
sentence is involved may not be appealed.’*° The Verwaltungsgerichtshof only
reviews cases that dispute points of law, and not findings of fact determined
by Bundesfinanzgericht.*! There is a prohibition against the gathering of new
facts and pleadings. The weighing of evidence is only reviewed with regard
to soundness.'3?

In any case, be it criminal or administrative, if the taxpayer can make
a claim that the court’s decision has been passed in violation of his
constitutional rights, he may appeal to the Verfassungsgerichtshof.

Even if a decision has become legally binding, the taxpayer and the IRS

124 Section 185 FinStrG

125 Section 25 FinStrG

126 Section 77 FinStrG

127 Article 133 Paragraph 4 B-VG

128 Section 292 BAO

129 Section 26 VWGG

130 Section 25 Paragraph 4 VWGG

131 Section 41 Paragraph 1 VWGG

132 VwGH, 20.12.2012, 2009/15/0146
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may request for the case to be reopened.!** There are a few situations where

this would arise:

e the tax bill was obtained by a criminal act, (eg, fraud); or

e new facts or evidence have been discovered after the end of the
proceedings; or

e the tax bill depended on the answering of preliminary questions'**
which where decided differently afterwards by a court or an
administrative body;

and as a result of any one of the above, the court would grant a different

finding. The reopening procedure is not intended for the revision of wrong

legal reasoning in the original case.'** The party requesting a reopening of

the case has the burden of proving that the conditions are fulfilled.!3¢

10.2 Criminal context - the right to appeal
As shown above, according to Criminal Fiscal Procedural law, the taxpayer
has the possibility of an appeal on legal grounds to the Verwaltungsgerichtshof
or an appeal and a nullity appeal to the ObersterGerichtshof. The IRS may also
appeal to the Verwaltungsgerichtshof.'*” The office of the district attorney may
also file a nullity appeal.!38

The reasons for reopening a case are basically those shown for
administrative procedures.'® If the inculpating effect of disclosure pursuant
to Section 29 FinStrG is nullified, then a case may be reopened.!#°

10.2.1 Basic procedure to appeal

Austrian fiscal criminal procedure is divided into a system with the IRS

and the administrative courts on one hand, and the criminal courts on the
other (view the chart under section 3 above). A misdemeanour, negligent, or
intentional offence involving less than €100,000, is prosecuted by the IRS.
In these cases, a final appeal might be filed to the Verwaltungsgerichtshof. For
all other intentional offences involving more than €100,000, a final appeal
might be filed to the ObersterGerichtshof.

11. HOT AREAS OF INTEREST

11.1 Common law and/or Civil Code

11.1.1 Transfer pricing

The delivery of goods and services within the internal network of a company
is regularly reviewed by the IRS as to whether prices charged are those which
would be charged to third parties (arms-length-principle).'*! Based on the
OECD transfer pricing principles, the Federal Ministry for Finance passed the
Transfer Pricing Directive 2010. This is only intended as an interpretation
guideline and not the basis for further rights. However, the OECD

13 Sections 303ff. BAO

13 Section 116 BAO

135 VwGH, 21.12.2012, 2009/17/0199

136 VwGH, 23.09.2010, 2010/15/0144

137 Section 169 FinStrG

138 Section 282 FinStrG

13 Section 165 FinStrG

140 Section 165 Paragraph 1 ciff e) FinStrG
141 Section 6 Paragraph 6 EStG
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recommendations gain legal relevance as an interpretive aid when dealing
with double taxation agreements.!*> The taxpayer is entitled to start a mutual
agreement procedure in his country of residence if he is of the opinion

that one or both parties to a double taxation treaty set laws violating the
treaty.!*® The request may be filed the moment the taxpayer becomes aware
that the IRS is considering a profit adjustment. The taxpayer may also start
arbitration under the Convention on the Elimination of Double Taxation in
Connection with the Adjustment of Profits of Associated Enterprises.'**

11.1.2 GAAR (General Anti-Avoidance Rules)

The main provisions against tax avoidance in Austria are contained in
Sections 21ff BAO. Fictitious transactions are irrelevant for tax liability
(‘substance over form’). Concurring with the European Court of Justice,

the Verwaltungsgerichtshof'*® assumes an abuse of form under Section 22

BAO in cases where the financial motives for the transaction are unusual

or inappropriate, and may only be explained by the avoidance of taxes.
However, if there is evidence that the transaction was taken for other purposes
than to avoid tax, the transaction may not be considered as a misuse of
form.'¢ According to Section 23 BAO, fictitious deeds or transactions are

legal actions that are not seriously intended and are only completed for
superficial reasons, but have a different legal content.'*” Contracts between
family members are regularly screened by the IRS as to whether they are
fictitious'*® (with special consideration of the ‘arms-length-principle’)'*’; as
well as contractual agreements between shareholders' and between directors
and their company.'*' Hidden dividends are also screened by the IRS.'5> The
main feature of a hidden payment of dividends is that payment is not an
obvious distribution of profits, but has its origin in the corporation. Again, the
arms-length-principle is applied.* Whether the agreement would have been
concluded between independent third parties is a question of fact determined
on the evidence.’>* However, a fictitious agreement has full legal effect under
civil law even if its intent was to evade taxes.'s

11.1.3 Director’s liability

A corporation’s individuals are responsible for the payment of taxes. They
may not claim that third parties actually controlled the legal entity when
trying to justify their own negligence.’*® A director who is not responsible
for the payment of taxes, according to the by-laws of the legal entity, will

142 VwGH, 24.11.1999, 94/13/0233

143 Article 25 of the OECD Model Convention regarding double taxation
14490/436/EEC

145 VwGH, 20.05.2010, 2006/15/0005

146 VwGH, 18.10.2012, 2010/15/0010

47 VwGH, 23.01.2013, 2009/15/0017

148 VwGH, 22.11.2012, 2008/15/0265

49 VwGH, 31.07.2012, 2008/13/0193

150 VwGH, 05.09.2012, 2010/15/001

31 VwGH 26.04.2012, 2008/15/0315

152 VwGH, 05.09.2012, 2010/15/0018; VWGH, 26.04.2012, 2008/15/0315; VWGH, 29.03.2012, 2008/15/0170
13 VwGH, 24.02.2011, 2008/15/0185

154 VwGH, 20.10.2004, 2000/14/0114

15 OGH, 16.12.2008, 8 Ob 148/08k

%6 VwGH, 24.01.2013, 2012/16/0100
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usually not be charged. However, if he violates his duty of care by not acting
in cases of irregularities, he shall be liable, unless there are good reasons

for his inability to supervise the other directors. The duty to supervise a
co-director only arises if there are indications that place doubt on the care
used by the co-director.’” If appointed or hired, a director has to make sure
that he knows whether the company has paid its taxes. If the company is in
default with tax payments, it is a director’s duty to ensure that the company
complies with its legal duties.!s®

11.1.4 Trust cases

Trusts are not considered to be fictitious transactions.'”® In corporate law, the
trustee becomes the shareholder; however, for tax purposes, the settlor may
be considered as being the shareholder.!%°

11.1.5 Tax shelters
There are no tax shelters in Austria. The territory of the Republic of Austria is
a uniform tax area with no free trade zones or similar regions.

11.2 Criminal context

11.2.1 Tax evasion

A company'’s tax liability may be altered insofar that it discovers internal tax
violations. Income from criminal transactions is not per se tax exempt, but it
must be looked at to determine whether it fulfils any of the criteria leading
to taxable income.'®! Tax evasion is committed if the company receives

a permanent profit or a temporary profit.'*> Money does not need to be
permanently irrecoverable to the IRS to constitute tax evasion, as delinquent
payments are enough to give rise to an offence of tax evasion.'®

11.2.2 Law office searches

Section 89 Paragraph 4 of the FinStrG gives authorities certain search and
seizure rights with regard to law offices. However, attorney-client privilege
applies to documents, unless the attorney himself was involved in the offence.

11.2.3 Sentencing

Sentencing is done according to Section 21 of the FinStrG, where the
sentence is premised on the most severe offence. The sentence is based on
the perpetrators culpability!® and subsequent payment of taxes is considered
a mitigating circumstance.'®® According to prevailing case law, sentencing is
up to the court or discretion of the IRS, and is only subject to review if the
court or the IRS have used its powers contrary to the spirit of the law.1%¢

17 VwGH, 28.6.2012,2009/16/0244; VwGH, 22.12.2011, 2009/16/0109
158 VwGH, 09.11.2011, 2011/16/0079

159 VwGH, 25.01.2006, 2002/13/0027

10 VwGH, 23.11.2005, 2005/16/0040

161 OGH, 29.08.2000, 14 Os 33/00

12 VwGH, 03.05.2000, 98/13/0242

163 OGH, 15.03.2000, 13 Os 172/99

164 Section 23 FinstrG

165 OGH, 21.09.1988 14 Os 82/88

16 VwGH, 28.10.2009, 2008/15/0172
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Annex: List of countries with which Austria has double taxation
treaties

Albania, Algeria, Argentina, Armenia, Azerbaijan, Australia, Bahrain,
Barbados, Belarus, Belgium, Belize, Bosnia Herzegovina, Brazil, Bulgaria,
Canada, China, (former) CSSR, Croatia, Cuba, Cyprus, Czech Republic,
Denmark, Egypt, Estonia, Finland, France, Georgia, Germany, Great

Britain, Greece, Hong Kong, Hungary, India, Indonesia, Iran, Israel, Italy,
Japan, Kazakhstan, Kuwait, Kyrgyzstan, Latvia, Liechtenstein, Lithuania,
Luxembourg, Macedonia, Malaysia, Malta, Morocco, Mexico, Moldavia,
Mongolia, Nepal, Netherlands, New Zealand, Norway, Pakistan, Philippines,
Poland, Portugal, Qatar, Republic of Ireland, Romania, Russia, San Marino,
Saudi Arabia, Serbia, Singapore, Slovakia, Slovenia, South Africa, South
Korea, Spain, Sweden, Switzerland, Tadzhikistan, Thailand, Tunisia, Turkey,
Turkmenistan, (former) USSR (Soviet Union), Ukraine, United Arab Emirates,
United States of America, Uzbekistan, Venezuela, Vietnam.
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Praise for Tax Litigation

This remarkable book provides timely assistance and authoritative guidance.
The range of authors is impressive, enabling the reader to draw on the diverse
observations and experiences of distinguished legal professionals in various
jurisdictions across the world. It is an impressive collection of relevant materials.

In today’s rapidly changing world where individuals have become increasingly
mobile, it is imperative that tax lawyers and litigators have access to authoritative
and comprehensive discussions on tax issues and litigation in multiple
jurisdictions. Tax Litigation clearly serves this purpose and is a must read for all
those venturing into this highly fluid and often incomprehensible space.

Pierre M. Bocti, Vice President, Tax, Hewlett-Packard (Canada) Co.

This volume — the collaborative work product of the globe’s leading tax litigators —
represents an astonishingly rich resource for anyone wanting to quickly master the
similarities and differences in tax litigation around the world.
Benjamin Alarie, Associate Professor & Associate Dean First Year Program,
Faculty of Law, University of Toronto

This book is a tremendous resource for professionals who need to understand the
essential elements of tax proceedings in various jurisdictions where they provide
litigation support services. It contains clear and insightful guidance on the rules
governing documentation and expert evidence that are fundamental to an expert’s role.
Howard E. Johnson, MBA, FCPA, FCA, FCMA, CBV, CPA, CFA, ASA, CF,
C.DIR, Managing Director, Veracap M&A International Inc.

As a consequence of modern international business, nations have imposed
upon the individual and corporation a confusing web of sometimes conflicting
tax considerations and complex court processes. To successfully navigate these

turbulent tax waters one finds Tax Litigation an essential resource.
Bert Krista, Founder of SoftMoc

Well-founded practical advice and simply the best tax litigation resource
based on hard-won experiences.
Les Trojniak, Senior Advisor, DundeeWealth, DWM Securities Inc.

This comparative review of different national tax litigation processes is a fine
addition to tax law scholarship. In particular, it helps lawyers and other readers
understand how their own domestic tax rules compare with foreign regimes, which
should ultimately provoke better practices for both taxpayers and governments.
Professor Arthur Cockfield, Queen’s University Faculty of Law

I have to congratulate all participants contributing to this reference book Tax
Litigation. It is an essential textbook must have if your company is reaching out
globally.

John Dominelli, Founder, CEO, President, NRT Technology Corp.



Until now, comparing the tax litigation processes of different jurisdictions has been
time-consuming work. This book removes the barriers to those comparisons. It
provides comprehensive, accessible information about the tax litigation structures
and processes in countries around the world. It will undoubtedly become an
essential resource for anyone working in this area.

Kim Brooks, Dean, Weldon Professor of Law, Schulich School of Law,
Dalhousie University

This timely compendium of tax litigation for 29 countries is a welcome addition
to the libraries of those involved in tax litigation, in academia, or in international
business. A common structural format has ensured the presentation of a wealth
of information in concise, clear language. Of particular interest, the book offers
an insight not only to the civil tax laws of these countries, but a window into how
the enforcement agencies in those countries carry out their investigations, and the
processes for early pre-trial resolution, trial and appeal. This is a ‘must have’ volume.
Morris Pistyner, Chief Federal Prosecutor, Ontario Regional Office, Public
Prosecution Service of Canada

This work is an essential asset for any tax advisor navigating tax controversy issues
in multiple countries. The jurisdictional overviews are well organised, concisely
written, and are immediately informative. This talented group of eminently
experienced tax advisors allow the foreign lawyer to peer through a local ‘skylight’
to see how the complex machinery of tax justice in that jurisdiction operates.
The value gained from this insight is bound to spill over into many aspects of the
representation, to the ultimate advantage of the client.

David S. Kerzner, international tax lawyer, Toronto & New York

The increasing complexity of tax laws and regulations, as well as the continuing
globalisation of business and investment, makes it both difficult and critical for
tax attorneys and other advisors to efficiently develop an understanding of tax
laws and regulations in a cross-border setting. This is also true with respect to
tax litigation because legal systems and procedures differ widely across countries
as well. In this context, the authors of Tax Litigation provide an excellent,
clear, concise and well-referenced presentation of the country-specific tax law,
regulations, and procedure related to tax litigation that would be relevant to almost
any international tax attorney or advisor. My view is that Tax Litigation will
essentially become a required reference text for any international tax professional.
Malcolm McLelland, Equilibrio Capital, Brazil

This book is an important resource not only for those who practise in the area
of tax litigation but also for tax planners in the areas of corporate and income
taxation. Increased globalisation, coupled with increased scrutiny by tax authorities
worldwide, presents a real challenge to all tax practitioners. This book provides
valuable insight into tax dispute resolution trends and methodology and permits
tax planners to remain abreast of trends in tax litigation in order to understand the
challenges to legitimate tax planning worldwide.

Sabina Mexis, LL.B., Director, Tax and Estate Planning, Zeifmans LLD,
Chartered Accountants



In a world of growing complexity, evolving laws, and more vigorous enforcement,
staying abreast of the latest developments in international tax litigation is no
easy task. Where do you start? Who do you call? Congratulations to David
and all contributors for their leadership in creating such a comprehensive book
on the current state of international tax litigation. This book offers a practical,
cost-effective and efficient way to get up to speed — on the law, the process (both
prosecution and defence) and what professionals and their clients can reasonably
expect when the tax authority of a foreign country is calling. Part of the value of
the book is the identification of leading experts who can be contacted when the
need for specialised advice arises in a foreign jurisdiction.

James E. Ross, President, Stonegate Private Counsel & Senior Vice President,
Wealth & Estate Planning, Assante Wealth Management

Tax Litigation is an impressive and authoritative compendium of many of the
most relevant issues facing international tax experts and business professionals
today — and indeed, should remain a unique and timely reference for years to come.
Having personally known David Chodikoff for more than 30 years, I view Tax
Litigation as yet another impressive achievement in a long and successful career as
a prosecutor, litigator and consummate tax professional.

Brad M. Meslin, Ph.D., Senior Managing Director, CSP Associates, Inc.
International Aerospace, Defense, and Government Transaction Diligence
Advisors

David Chodikoff is to be congratulated for compiling this extensive and informative
book. I have already found it useful in my international dealings.
Alon Ossip, Chief Executive Officer, The Stronach Group

A fantastic reference tool for any professional undertaking cross-border
transactions. David and his co-authors around the world have undertaken a truly
remarkable work by collating and providing a single reference point for dealing with
tax litigation. The complexity of tax laws and regulations in different jurisdictions
as well as an exponential increase in the amount of legislation in recent years has
created a minefield for any tax professional to give appropriate and timely advice
to their clients. Tax Litigation provides a concise, clear and useful guidance on
the complex rules, regulations and anti-avoidance legislation which has been
introduced by countries around the world and provides a comprehensive guide on
pre-court and trial process that we as professionals need to be aware of.

The recent adverse publicity accorded to Cadbury Schweppes, Vodafone, Google,
Amazon and Starbucks have resulted in governments and tax authorities around
the world seeking new legislation and devoting more resources to combat the tax

loopholes that currently exist in some countries. Tax Litigation is an essential

resource for tax lawyers and professionals to navigate successfully through a web of
complex and ever demanding legislation.
Alan Rajah FCA, FCCA, Partner, Lawrence Grant,
Chartered Accountants, London



In today’s world of ever increasing tax laws and regulations, this book represents
the best resource currently available to assist businesses, investors and legal
professionals to effectively navigate the complicated international tax issues that
we face today. This book should form part of the library for every tax practitioner.
Nick Barisheff, CEO Bullion Management Group Inc, Toronto, Ontario

It would be difficult to find a more timely publication than this book edited by
David Chodikoff. David is an experienced and highly-regarded Canadian tax
litigator and he has recognised the importance of international business and
communication and the importance of understanding how tax issues are resolved
in countries other than Canada. The description of the tax litigation process in 29
countries around the world is reader-friendly and is based on the same template
developed by David for each of the 29 countries. As a result, the publication
is informative and simplifies the comparison of different tax systems. It will
be of great practical assistance to tax practitioners and others throughout the
international business community.
Sheldon Silver, Q.C., Counsel, Fogler Rubinoff LLP

An excellent resource that every international tax practitioner needs to
add to their library.
Gordon R. Jessup, BMath, CPA, CA, Partner, Fuller Landau LLP,
Chartered Accountants

Another great book by David. The ever increasing globalisation of business
and mobilisation of capital requires an in-depth knowledge of international
tax and litigation.

James L. Horvath, FCBV, ASA, CVA, CA, CBV, MBA, B.Math, Managing
Director, ValuQuest Limited, Vice Chair, The International Association of
Consultants, Valuators and Analysts (IACVA)

A prominent editor and expert contributors illuminate the tax court process globally
and make it easier for all to understand. This book will be of interest to all CEOs,
CFOs, tax practitioners, accountants and the general public.

Dr. George Yuan, Professor of Financial Engineering in the Institute of Risk
Management, Tongji University (Shanghai, China); and former Director in
Risk Advisory Service of Financial Risk Management in KPMG (USA); and
Director of the Valuation Service in Deloitte (China)

In an era of increasing globalisation and integration of business and tax issues
across borders, this book will become a useful and important resource for tax
practitioners and researchers alike.

Dr. Paul D. Paton, Professor of Law and Director, Ethics Across the
Professions Initiative, University of the Pacific, McGeorge School of Law,
Sacramento, CA; Former Chair, Canadian Bar Association Ethics and
Professional Responsibility Committee; Reporter, American Bar Association
Ethics 20/20 Commission



This is a source book for tax litigation in 29 countries around the world. Because
of the tax expertise of its contributors and its broad perspective, I recommend this
publication for all international tax experts.

Dr. Sung-Soo Seol, Professor of Economics, Hannam University,
President, Asian Society for Innovation and Policy
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